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STRENGTHENING SOCIAL JUSTICE IN INFORMAL DISpUTE  
RESOLUTION pROCESSES THROUGH CULTURAL COMpETENCE
Gemma Smyth*
Professor Voyvodic’s call for cultural competence as an ethical 
requirement challenges perceptions of the legal profession as in-
herently and necessarily morally neutral. While lawyers wrestle 
with the boundaries of ethical mandates, alternative dispute 
resolution practitioners have adopted their own codes of ethics 
following very much in the path of the law. Although expand-
ing dispute resolution options for disputants, many theorists have 
warned of the potential of informalism to undermine natural 
justice principals. I will argue that the choice to omit any ex-
plicit commitment to a “social justice ethic” leaves the practice of 
ADR vulnerable to these decades-old arguments that informal-
ism erodes protections for marginalized populations. As such, I 
will argue that mediators must call for an explicit social justice 
mandate in their codes of conduct, training and practices to ce-
ment the place of informal processes as equitable – not just ef-
ficient – options for settlement. In doing so, informal processes, 
particularly mediation, may increase discourse in civil society 
about human rights, thus strengthening their congruence with 
lived realities of citizens.
L’appel que fait la professeure Voyvodic en faveur de compé-
tence culturelle comme exigence éthique lance un défi aux avocats 
de considérer la compétence culturelle comme étant centrale à leur 
rôle professionnel, et conteste les suppositions de neutralité morale 
qui sont centrales à la pratique juridique traditionnelle. Pendant 
que les avocats débattent les frontières de mandats éthiques, ceux 
et celles qui s’intéressent au règlement extrajudiciaire de conflits 
(REC) ont adopté leurs propres codes de déontologie qui, suivant 
de près les sentiers du droit, omettent généralement toute men-
tion de justice sociale, de compétence culturelle ou de droits de la 
personne. À mon avis, le choix d’omettre un engagement explicite 
envers la compétence culturelle et la justice sociale expose la pra-
tique du REC aux arguments vieux de plusieurs décennies que 
l’informalisme ronge les protections pour les populations margi-
nales. Ainsi je soutiendrai que les médiateurs doivent exiger un 
mandat explicite de justice sociale dans leurs codes de déontolo-
gie, leur formation et leurs pratiques afin de cimenter la place 
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seulement efficaces – de règlement de conflits. De cette façon, les 
processus informels, surtout la médiation, pourraient devenir des 
lieux importants de discours au sujet des droits de la personne 
qui reflètent mieux les défis envisagés par les membres les plus 
vulnérables de la société.
I. INTRODUCTION
Professor	Voyvodc	wrote	and	taught	about	the	value	of	cultural	competence	to	
ethcal	 lawyerng.1	Her	work	challenges	 lawyers	 to	practce	 self-reflectvely,	 to	
acknowledge	systemc	power	and	prvlege,	and	to	keep	the	needs	of	the	clent	
prmary.	Whle	Alternatve	Dspute	Resoluton	 (ADR)2	 scholarshp	and	prac-
tce	 has	 tradtonally	 encouraged	 self-reflecton	 and	 examned	 “mbalances	 of	
power,”	 ncludng	 the	 power	 of	 the	medator,3	 t	 has	 also	 been	 crtqued	 for	
undermnng	prncples	of	natural	justce	and	perpetuatng	dscrmnaton.4	Par-
tcularly	as	medaton	becomes	 ncreasngly	professonalzed,	 the	ethcal	codes	
whch	gude	medaton	practce	must	 reflect	 a	 serous	 formal	 and	 substantve	
commtment	 to	socal	 justce.5	Specfically,	ethcal	codes	of	dspute	resoluton	
1	 See	 especally	 Rose	 Voyvodc,	 “Advancng	 the	 Justce	 Ethc	Through	 Cultural	 Competence”	
(2005),	 onlne:	 Ontaro	 Justce	 Educaton	 Network	 <http://www.ojen.ca/eng/resources/




arb,	 arbtraton,	 and	 other	 sub-genres	 that	 exclude	 judcal	 adjudcaton.	These	 processes	 are	







tranng	 of	 some	 sort,	 combned	wth	 formal	ADR	 tranng.	Ths	 paper	 does	 not	 purport	 to	
address	tradtonal	dspute	resoluton	processes	partcular	to	cultural	groups	ncludng	shar’a,	or	
Aborgnal,	or	panchayat	systems.
3	 See	 e.g.	Deborah	Kolb,	When Talk Works	 (San	Francsco:	 Jossey-Bass,	 1996)	 at	 479,	Bernard	
Mayer, The Dynamics of Conflict Resolution (San	 Francsco:	 Jossey-Bass,	 2000);	 Geneveve	
Chornenk,	 “Exchangng	 ‘Power	Over’	 for	 ‘Power	Wth’”	 n	 Jule	Macfarlane,	 ed.,	Rethinking 
Disputes: The Mediation Alternative	(Toronto:	Emond	Montgomery,	1997)	164.	
4	 See	 e.g.	 Martha	 Baley,	 “Unpackng	 the	 ‘Ratonal	 Alternatve:’	 A	 Crtcal	 Revew	 of	 Famly	
Medaton	 Movement	 Clams”	 (1989)	 8	 Can.	 J.	 Fam.	 L.	 61;	 Howard	 Gadln,	 “Conflct	
Resoluton,	Cultural	Dfferences	 and	 the	Culture	 of	 Racsm”	 (1994)	 10	Negotaton	 Journal	
33;	Annette	Townley,	“The	Invsble-Ism”	(1992)	9:4	Medaton	Quarterly	397;	B.	Mayer,	The	












to	gude	 recommendatons	 for	 ethcal	 codes	 that	 ncorporate	 cultural	 compe-




II. DEFINING CULTURAL COMpETENCE AND SOCIAL JUSTICE
	 Although	the	term	“competence”	on	ts	face	refers	to	sklls,	Professor	Voyvod-
c	 regarded	 cultural	 competence	 as	 requrng	 a	more	 nuanced	 understandng	
of	systemc	dscrmnaton	and	the	ablty	to	engage	n	deep	self	reflecton.	She	
descrbed	the	“characterstcs	of	the	culturally	competent	lawyer”	as
•	 	KNOWLEDGE:	about	how	 ‘cultural’	 dfferences	 affect	
clent	experences	of	the	legal	process	as	well	as	ther	nter-
actons	wth	lawyers;










see	Janne	Brode,	“Reformng	Socal	 Justce	 n	Neolberal	Tmes”	(2007)	1:2	Studes	 n	Socal	
Justce 93-104.	For	the	purposes	of	ths	paper,	I	wll	nclude	respect	for	nternatonal	human	rghts	







7	 Canadan	Assocaton	of	Socal	Workers,	Code of Ethics and	Guidelines for Ethical Practice (2005),	
onlne:	Canadan	Assocaton	of	Socal	Workers	<http://www.casw-acts.ca/>.
8	 The	mportance	of	local-level	dscusson	of	human	rghts	s	echoed	n	the	Unted	Natons’	60th	
annversary	celebraton	of	the	Universal Declaration of Human Rights	(1948-2008).	See	especally	
the	Office	of	the	Hgh	Commssoner	for	Human	Rghts,	“Launch	of	a	Yearlong	Celebraton	of	
the	60th	Annversary	of	the	UDHR,”	onlne:	Unted	Natons	Human	Rghts	<http://www.ohchr.
org/EN/UDHR/Documents/60UDHR/HRD07nfoktEN.pdf>.	 See	 also	 Sally	 Engle	 Merry,	
Human Rights and Gender Violence: Translating International Law into Local Justice	 (Chcago:	
Unversty	 of	 Chcago	 Press,	 2006)	 for	 a	 dscusson	 of	 the	 complex	 nteractons	 between	
negotaton	and	nternatonal	human	rghts.	Both	underlne	the	mportance	of	‘on-the-ground’	
understandngs	 and	dscussons	of	human	 rghts;	 I	 argue	 later	 that	medaton	 s	 a	 key	 ste	 to	
communcate	these	fundamental	ssues.











luton.	We	 have	 come	 to	 understand	 ths	 fact	 qute	 clearly	 at	 the	Unversty	






















connected	 ther	behavour	 and	 remarks	 to	 ther	 nablty	 to	 recrut	 nterested	
tenants	 to	 the	Tenants	Assocaton.	Most	of	 the	men	vewed	 ther	 comments	
as	reflectve	of	ther	generaton	and	consdered	ther	behavour	and	treatment	
of	the	women	acceptable.	The	Tenants	Assocaton	also	dd	not	consder	t	m-
portant	 to	 nclude	ethncally	dverse	members	of	 the	communty.	When	seen	
through	a	broader	 frame	 that	 consders	 systemc	power	 mbalances	 and	 s	 at-
9	 “Lawyers	Meet	the	Socal	Context”	(2006)	84:3	Can.	Bar	Rev.	563	at	581-582.
10	Medaton	Servces	s	a	project	of	the	Faculty	of	Law	at	the	Unversty	of	Wndsor	n	whch	law	
and	 socal	work	 students	 ntern	 for	 an	 academc	 credt	 under	 the	 supervson	 of	 professonal	
medators.	 More	 nformaton	 about	 Medaton	 Servces	 can	 be	 found	 onlne:	 Unversty	 of	
Wndsor	<wwww.uwndsor.ca/medaton>.
11	Facts	and	names	have	been	altered	to	protect	the	denttes	of	the	partcpants.	








	 After	 consultng	wth	 all	 the	partes,	 the	medators	brought	 the	partes	 to-
gether	 to	dscuss	 the	 larger	 ssues	 facng	 the	Tenants	Assocaton.	Confronted	
wth	 the	 tenants’	 feelngs	 durng	medaton,	 the	 ssues	 of	 sexsm	 and	 racsm	














to	 the	Consttuton	 to	 nclude	greater	 representaton	 from	women	and	other	


















12	Ths	 approach	was	 nformed	by	Trna	Grllo’s	work	on	 the	 sexst	 cultural	 practce	 that	 stfles	
women’s	ablty	to	express	anger.	See	Trna	Grllo,	“The	Medaton	Alternatve:	Process	Dangers	
for	Women”	(1991)	100	Yale	L.J.	1545.
116 Windsor Yearbook of Access to Justice 2009
tural	 and	 systemc	dscrmnaton	 that	had	 remaned	 nvsble	 to	 some	of	 the	
actors	n	the	process.	The	Tenants	Assocaton	example	thus	demonstrates	how	
ADR	can	create	spaces	for	empowerment	and	socal	transformaton.








sons.	As	Fss	wrote,	 “[t]o	be	 aganst	 settlement	 s	 only	 to	 suggest	 that	when	
the	partes	settle,	socety	gets	less	than	what	appears,	and	for	a	prce	t	does	not	











a	move	 toward	better	 justce	or	cheaper	 justce?”17	As	Professor	Merry	 found,	



















Sally	Engle	Merry	&	Nel	Mlner,	eds.,	The Possibility of Popular Justice: A Case Study of American 
Community Mediator (Ann	Arbor:	Unversty	of	Mchgan	Press,	1993).	
17	Ibid.












because	 t	 eschewed	 adversaral	methods.	The	 juxtaposton	 of	 these	 compet-













ctzens,	 thereby	 strengthenng	 and	 deepenng	 the	 role	 of	 human	 rghts,	 cul-
18	For	 a	 descrpton	 of	 a	 varety	 of	 reactons	 to	mandatory	medaton	 n	 a	 cvl	 context	 –	 from	




19	In	 fact,	 one	 student	 who	 had	 taken	 several	 ADR	 classes	 n	 law	 school	 stated	 that	 when	 she	
suggested	medaton	 n	a	human	rghts	case,	 the	 lawyer	stated	he	“never	medated”	because	 t	
deprves	hm	of	the	opportunty	to	set	precedent.	Of	note	s	the	propretary	nature	of	the	lawyer’s	
statement.
20	Professor	 Voyvodc	 was	 among	 those	 who	 expressed	 concern	 n	 the	 early	 days	 of	 medaton	
projects	n	Wndsor,	Ontaro	that	ADR	may	not	provde	adequate	protecton	for	margnalzed	
populatons.




22	Other	 authors	 who	 argued	 these	 postve	 effects	 followed	 from	 medaton	 nclude;	 Leonard	
Rskn,	“Medaton	and	Lawyers”	43	Oho	St.	L.J.	29;	Tom	R.	Tyler,	“The	Qualty	of	Dspute	
Resoluton	Processes	 and	Outcome:	Measurement	Problems	 and	Possbltes”	 55	Denv.	U.L.	
Rev.419;	Crag	McEwen,	 “Note	on	Medaton	Research”	 n	Stephen	E.	Goldberg	 et al.,	 eds.,	
Dispute Resolution: Negotiation, Mediation, and Other Processes, 5th	ed.	(Chcago:	Wolters	Kluwer,	
2007)	at	156-158.
23	Supra	note	15.





IV. CURRENT REGULATORY MODELS
 There	s	no	sngle	governng	body	for	medators,	facltators,	or	other	ADR	
practtoners.	Most	medators	 and	 arbtrators	 voluntarly	 regster	 as	members	
of	a	partcular	organzaton	whch	bnds	ts	members	to	a	code	of	conduct.24	In	
Canada,	for	example,	the	ADR	Insttute	of	Canada	has	ts	own	Code of Ethics25 








ator	 mpartalty;	 all	 also	 contan	 a	 confidentalty	 provson.	Other	 common	
elements	 nclude	gudelnes	on	 the	use	of	 terms	of	medaton,	 lmtatons	on	
advertsng,	and	guarantees	of	medator	competence.30	
 To	the	extent	possble,	medators	often	bnd	themselves	and	the	partes	to	







24	There	 are	 also	 medators,	 facltators,	 arbtrators	 and	 traners	 who	 do	 not	 regster	 wth	 any	
partcular	agency	or	organzaton	and	as	such	are	not	formally	bound	by	any	regulatons	outsde	
the	law.
25	ADR	 Insttute	 of	Canada,	 onlne:	ADR	 Insttute	 of	Canada	 <http://www.adrcanada.ca/rules/
code_of_ethcs.pdf>.
26	ADR	 Insttute	 of	Canada,	 onlne:	ADR	 Insttute	 of	Canada	 <http://www.adrcanada.ca/rules/
natonal_code_of_conduct.pdf>.
27	Famly	 Medaton	 Canada,	 Code of Professional Conduct,	 onlne:	 Famly	 Medaton	 Canada	
<http://www.fmc.ca/pdf/CodeProfessonalConduct.pdf>.
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fidentalty	and	ablty	to	subpoena	the	medator	rather	than	more	substantve	
justce	ssues.	Baker	v.	Zurich Canada,32	for	example,	held	that	a	confidentalty	



















 The	Amercan	Bar	Assocaton’s	Model Standards of Conduct	 for Mediators	
also	mentons	crcumstances	nvolvng	domestc	abuse	or	volence.39	Standard	VI	
states	that	“[]f	a	medator	s	made	aware	of	domestc	abuse	or	volence	among	





justce	 prncples.	 In	 ts	 definton	 of	 “famly	 medaton,”	 Famly	Medaton	






















VI. THE CANADIAN ASSOCIATION OF SOCIAL WORK, SOCIAL JUS-
















	 [c]odes	of	ethcs	 typcally	provde	a	prescrptve	 lst	of	dos	and	don’ts	whch	rarely	fit	the	
partculars	 of	 an	 ethcal	 quandary…	 and	 tend…	 to	 treat	 the	 stuaton	 as	 though	 ethcal	





Disputes : the Mediation Alternative (Toronto:	Emond	Montgomery,	1997)	at	301.
	 	 Jule	Macfarlane	also	notes	problems	wth	mplementng	ethcal	codes	n	medaton.
The	 exercse	 of…	 broad	 dscreton	 [n	 medaton]	 often	 comes	 down	 to	 on-the-spot	













Structural Social Work: Ideology, Theory, Practice, 3d	 ed.	 (New	York:	Oxford	Unversty	 Press,	
2006).














	 The	CASW	Code of Ethics	s	much	more	defintve	than	ADR	Codes	n	ts	

















but	one	whch	emphaszes	equalty	 for	“all	people,”	 therefore	avodng	 lberal	
notons	of	the	ndvdual	ptted	aganst	the	wder	socety.	
	 The	 duty	 to	 “challenge	 njustce”	 can	 only	 be	 perceved	 as	 problematc	
48	See	especally	Scott	Mller,	et al.,	Handbook of Solution Focused Therapy	(San	Francsco:	Jossey-
Bass,	1996).
49	See,	n	socal	work,	Rhea	Almeda	et al.,	Transformative Family Therapy (Boston:	Allyn	and	Bacon,	
2007).	For	a	medaton	approach	that	draws	upon	socal	work	concepts	of	narratve	therapy,	see	
John	Wnslade	&	Gerald	Munk,	Narrative Mediation	 (San	Francsco:	 Jossey-Bass,	2000).	The	
transformatve	approach	to	medaton	was	dscussed	above.





122 Windsor Yearbook of Access to Justice 2009




















VII. CASW & CULTURE, DIVERSITY & CULTURAL COMpETENCE
 The	CASW	Code	also	makes	concrete	commtments	to	human	rghts	and	











Journal	 of	 Humantaran	 Assstance,	 onlne:	 Journal	 of	 Humantaran	 Assstance	 <http://jha.
ac/1998/02/28/the-relativity-of-humanitarian-neutrality-and-impartiality/>.
56		Ibid.
57	Ethcal	codes	that	use	the	term	“mpartal”	 nclude	the	Ontaro	ADR	Secton’s	Model Code of 
Conduct for Mediators, supra note	25;	the	Ontaro	Assocaton	for	Famly	Medator’s	Code of Ethics 
for Child Protection,	 supra	note	26;	 the	Brtsh	Columba	Medator	Roster	Socety’s	Standards 
of Conduct,	 supra	 note	28;	Famly	Medaton	Canada’s	Members Code of Professional Conduct,	
onlne:	Famly	Medaton	Canada’	<http://www.fmc.ca/pdf/CodeProfessonalConduct.pdf>	and	
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Socal	workers	respect	the	dversty	of	ndvduals	n	Canad-
an	 socety	and	 the	 rght	of	 ndvduals	 to	 ther	unque	be-
lefs	 consstent	wth	 the	 rghts	of	others.	…	Socal	workers	
respect	 the	dstnct	 systems	of	belefs	 and	 lfestyles	of	 nd-
vduals,	 famles,	groups,	communtes	and	natons	wthout	
prejudce.59
The	Code	 sets	out	 a	postve	duty	 to	 combat	dscrmnaton	 n	 language	 that	





















































medator	 nterjects	 holds	 great	 potental	 for	 educatve	 rather	 than	 correctve,	
and	potentally	paternalstc,	practce.	For	 example,	 the	medator	may	 smply	














competent	medator	may	 facltate	 such	 a	dscusson	 n	 a	manner	 that	 allows	
the	partes	to	feel	safe,	heard,	and	respected.	Medaton	may	also	allow	compet-
ng	rghts	clams	to	face	and	come	to	terms	wth	one	another.	As	the	Universal 
Declaration of Human Rights	 states,	human	rghts	protectons	are	 nterrelated,	





































justce	dscourse	 s	 rules	and	rghts-based	reasonng	 that	becomes	more	prob-






with rights forming an important backdrop,	s	far	more	lkely	to	lead	to	mutual	
understandng	 and,	 ultmately,	 reconclaton	 of	 rghts-n-acton.	The	 partes	
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xI. CONCLUSION
 In	choosng	 ther	ethcal	paths,	ADR	organzatons	have	chosen	to	 follow	
more	closely	n	the	path	of	law,	whch	does	not	make	any	explct	commtment	
to	 socal	 justce	 n	 ts	 ethcal	 codes,	 rather	 than	 followng	 socal	work,	whch	






dscourse	 around	 the	 very	 fundamental	 and	practcal	ways	human	 rghts	 and	
socal	justce	play	out	n	ctzens’	daly	lves.
